
 
 

25A Bell Street, Henley-on-Thames, Oxon RG9 2BA 
tel: 01491 573535 fax 01491 573051 e-mail: hq@oss.org.uk  website: www.oss.org.uk 

(registered in England and Wales, limited company number 7846516, registered charity number 1144840) 
 

West Beach, Newhaven, East Sussex 
 

 
Full name of case 
Newhaven Port and Properties Ltd v R (on the application of) East Sussex County Council 
and Newhaven Town Council and The Secretary of State for Environment, Food and Rural 
Affairs East Sussex County Council and Anor (Court of Appeal) 27 March 2013 
 
Case No: 
 
C1/2012/1170 and C1/2012/1280 
 
Neutral Citation No: 
 
[2013] EWCA Civ 276 
 
http://www.bailii.org/ew/cases/EWCA/Civ/2013/276.html 
 
 
Summary 
 
The Court of Appeal has reversed the decision of Ouseley J in the High Court, and 
unanimously stated that he had made an error of law in respect of the alleged 
incompatibility with statutory functions. The land can now be registered as a village 
green. 
 
Newhaven Port and Properties Ltd (NPP) re-argued a number of issues that it had raised 
in the High Court. The Court of Appeal referred one of these issues, concerning human 
rights, to a further hearing.  NPP argued that there is an incompatibility between section 
15(4) of the Commons Act 2006 and article 1 of protocol 1 to the European Convention 
on Human Rights. This section gave a five-year grace period where use had ceased 
before April 2007, when the Commons Act 2006 came into force. 
 
Issues considered  
 
Can a tidal beach be a town or village green?  
NPP argued that there is a requirement for a village green to be green and grassland. The 
Court of Appeal upheld what was said in the case of Trap Grounds in Oxfordshire, that 
registration depended simply on the registration criteria being met. 
 
 



Absence of a fixed boundary 
The Court of Appeal upheld the High Court decision that lawful sports and pastimes need 
not be engaged in over the whole of the land all the time for it to be registrable.  Here the 
tide prevented use at certain times of day. 
 
Can West Beach lawfully be registered as a village green?  
The Court of Appeal upheld the first instance decision, drawing an analogy between the 
beach and Trap Grounds in Oxfordshire where only 25 per cent of the land was 
accessible but the whole of it was registered. This confirms that land need not be used all 
day every day to qualify for registration. 
 
The effect of the by-laws 
This issue was debated at length by the Court of Appeal.  The by-laws prohibited 
swimming in the sea. The by-laws had not during the 20-year application period been 
published and nothing had been done to communicate their existence to the public.  
Richards LJ and McFarlane LJ upheld the first instance decision, that the absence of 
communication was fatal to NPP’s case. 
 
Lewinson LJ disagreed, and said it was sufficient for a by-law to be in force and no 
further action was needed. 
 
Use of land to which there was no right of access 
The Court of Appeal agreed with the High Court decision that a lack of access might be 
relevant to the question of qualifying user, but in this case there was sufficient evidence 
that the beach had been used as of right.  The uncertainty about the existence of any 
right of way did not constitute a valid reason to delay making a decision to register the 
beach. 
 
Crown and foreshore 
It was argued (having been dismissed in the High Court) that use of the foreshore is 
always permissive.  Richards LJ and McFarlane said there was no authority to support 
this argument. 
 
Previously-decided cases had refrained from restraining harmless activities, and this was 
more consistent with tolerance rather than permission. 
 
Conflicting statutory regimes 
The Court of Appeal held that the reasoning of Ouseley J in the High Court was ‘seriously 
flawed’.  NPP argued that registration of the beach as a green would conflict with its 
statutory functions in maintaining and operating the port, including its power to make by-
laws.  This view was upheld by Ouseley J who said that NPP could not therefore permit 
the use of the land as of right for recreation.  But in the leading judgment in the Appeal 
Court, Richards LJ said that whereas this argument might be relevant for the claim of a 
public highway, where it is assumed that the landowner has granted rights, registration of 
a green depends on public use of a specified character over a specified period: ‘the 
capacity of the landowner to grant rights … does not enter into the picture’.  Parliament 
had not chosen to exempt land held by public bodies, or those with public functions, from 
being registered. 
 
Conclusion 
The Court of Appeal held the land could be registered as a town or village green. 
 


