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Summary 
 
Where land held by the council under section 12 of the Housing Act 1985, which gives the 
council express power to provide a recreation ground in connection with housing, the use 
of that land by local inhabitants for informal recreation is by right and not as of right, and 
therefore the land is not eligible to be registered as a town or village green. 
 
Discussion 
 
The land is a bell-shaped, four-acre recreation ground off Helredale Road, the A171 road 
to Scarborough, on the south-east side of Whitby, North Yorkshire.  It is grassed and has 
the appearance of a municipal recreation ground among housing estates, used for informal 
recreation and ball games. 
 
The appellant’s application under section 15 of the Commons Act 2006 to register the land 
as a town or village green was rejected by North Yorkshire County Council on the advice 
of Mr Vivian Chapman QC (who presided over a public inquiry).  Mr Chapman ruled that 
the local inhabitants’ use of the field for recreation had been ‘by right’ not ‘as of right’. 
 



Langstaff J dismissed the appellant’s claim for judicial review [2011] EWHC 3653 (admin).  
Permission to appeal was refused on the papers but was allowed on an oral application by 
Mr Douglas Edwards QC (who did not appear before Langstaff J), who advanced a new 
ground of appeal.  He was granted permission to appeal on the new ground (as set out 
below) but not on the remaining grounds which had already been argued before, and 
rejected by, Langstaff J.  
 
The field was acquired by the Whitby Urban District Council in 1951 for the erection of 
houses for the working classes, under section 73 of the Housing Act 1936 (the 1936 act).  
It was laid out and maintained by the council as a recreation ground under section 80(1) of 
the 1936 act which allowed the council to provide recreation grounds in connection with 
housing.  The 1936 act has now become the Housing Act 1985 with similar provisions in 
section 12(1).  The field was maintained as a recreation ground by the council, and its 
successor Scarborough Borough Council, under the 1985 act for the relevant 20-year 
period of the green claim, 1987-2007. 
 
Lord Justice Sullivan gave the leading judgment, and the other two judges, Lord Justice 
McFarlane and Lord Justice Richards agreed with him. 
 
Sullivan LJ reported that Mr Chapman had concluded that, since tenants of the council 
houses had a legal right to use the field until at least 2003 (when the council ceased to 
own the houses), the public also had such a right: ‘it would be absurd to regard them as 
trespassers’ said Mr Chapman.  Sullivan LJ gave careful consideration to the implications 
of the Beresford case (R (Beresford) v Sunderland City Council [2004] 1 AC 889) in which 
it was ruled by the Court of Appeal that land which was held under the New Towns Act 
1965 should be registered as a green, but it was also argued that land held under section 
10 of the Open Spaces Act 1906 would not be so registered. 
 
He noted that Mr Edwards, for the appellants, accepted that Beresford is the authority for 
the following propositions: (a) that there is a distinction between a use of land ‘by right’ and 
‘as of right’; (b) that if a statute properly construed confers a right on the public to use land 
for recreational purposes, their use will be by right not as of right; and (c) that section 10 of 
the Open Spaces Act 1906 is an example of land which is provided by a local authority as 
open space which the public uses by right. 
 
Mr Edwards had argued that section 80 of the 1936 act was different from section 10 of 
the 1906 act in that in the 1906 act parliament had expressly provided that a local authority 
holding land under section 10 holds the land ‘in trust to allow ... the enjoyment thereof by 
the public as an open space ... and for no other purpose’.  He submitted that where 
parliament wishes to confer a right to use land for recreational purposes it does so in 
express terms.  In this case the land was not formally appropriated as open space. 
 
Sullivan LJ could see no sensible reason for drawing a distinction between land held under 
section 10 of the 1906 Act and land which has been appropriated for recreational purposes 
under some other enactment.  ‘There is no practical distinction between land which is 
initially acquired for open space purposes and land which has been appropriated for open 
space purposes from some other use’ (para 34).   
 



In the case of land held under section 80 of the 1936 act he said ‘there is no need to 
appropriate a recreation ground provided under section 80 for housing purposes if, as in 
the present case, the local authority wishes to build houses on the recreation ground’ (para 
35).  While the council was not under any obligation to lay out the land as a recreation 
ground, the enabling enactment expressly gave it power, with the consent of the minister, 
to provide a recreation ground in connection with the housing.  ‘The minister’s consent 
having been obtained and the field having been laid out and thereafter maintained as a 
recreation ground initially under that express statutory power, and thereafter under its 
successor, section 12 of the 1985 act, it seems to me that it would be wholly unreal to 
conclude that the field had not been “appropriated for the purpose of public recreation”’ 
(para 37). 
 
Sullivan LJ opined (para 42) that ‘the underlying difficulty may well be the need to apply 
private law concepts in a public law context.  The former focuses upon rights, the latter 
upon duties.  Most statutes dealing with local authorities do not expressly confer rights on 
members of the public, they tend to impose duties upon the authority and thereby confer 
rights that are enforceable as a matter of public law.  The local inhabitants can fairly be 
said to have a statutory right to use land which has been “appropriated” for lawful sports 
and pastimes because the local authority, having exercised its statutory powers to make 
the land available to the public for that purpose, is under a public law duty to use the land 
for that purpose until such time as it is formally appropriated to some other statutory 
purpose ... or in the case of a recreation ground provided and maintained under Housing 
Act powers (now section 12 of the 1985 act), a formal decision is taken that it shall be 
used for some other housing purpose.’ 
 
He noted that unlike private landowners, local authorities holding land for a particular 
purpose may not use it for any other purpose unless it has been formally appropriated for 
that purpose, it cannot lawfully close a recreation ground or prevent members of the public 
from using it for recreation on a whim.   
 
Conclusion 
 
The field was appropriated for the purpose of public recreation by the council under an 
express statutory power to provide and maintain it as a recreation ground.  Therefore the 
use by local inhabitants was by right and not as of right. 
 
Comment 
 
This is a worrying decision because it implies that if land is owned by a local authority, it 
may be construed as having been appropriated for recreation and therefore ineligible for 
registration as a green. The appellant is seeking leave to appeal to the supreme court. 

 


