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    An American poet on the commons of England 

 

    I like your name; I like the way you keep 

    Old thorns and brambles, broom and golden furze, 

  And little footpaths, and your villagers, 

  And woodbine bowers that are cool and deep. 

  I like your prams where rosy children sleep; 

  Your sand heaps and your tangled weeds and burs, 

  Your skylarks, and all life that in you stirs, 

  And all the lovely clouds that oôer you sweep. 

  I like the way men use you, lying prone 

  Upon your turf, or at some merry game 

  Of ball, or taking kindly in your name 

  The right of freemen. You have ever known 

  The joy of life; the spirit of the free, 

  And as you are so may you ever be. 

 

Ingram Crockett 
 

  Published in the Journal of the Commons, Open Spaces and Footpaths 

Preservation Society. 1927(1) 



 

Summary 

 

 

Commons are unique. People value them for all sorts of reasons. 

There is no other type of land in which so much public interest is 

concentrated. This is why commons must be treated with respect 

and understanding.  

 

A staggering number and many thousands of hectares of commons 

are desi gnated as national or international sites, for their wildlife, 

landscape or archae ological interest ñand nearly all are available 

for public access by right. The design ations bring with t hem targets 

and guidance on how to achieve them. There are no such formal 

checklists for local people and local interests, yet their inte rest in 

commons is just as important.  

 

Consequently, under pressure to get things done and to meet fun d-

ing dea dlines, there is a danger that the communityõs interests will 

be overlooked. This guidance explains how the values which local 

people place on commons can be identified and integrated with n a-

tional and international criteria.  

 

Plans for grazing, for scrub -clearance  and tree -felling, for instance, 

can all meet opposition unless the community is involved in their 

making. Fencing, which may be desirable to enable the common to 

be grazed, is a physical and a psychological barrier. It can change 

the nature of the common,  is often highly controversial and should 

be a last resort. It is best that it is tested, with pilot plots to see if it 

will have the desired effect; it can be mitigated by sensitive siting or 

removal of barbed wire. Plentiful access -points are essential.  

 

This guidance shows, through case studies, how to identify the pe o-

ple who care about a particular common, and how to involve them in 

plans for its f uture. We make it clear that you should not undertake 

works on a common lightly. You must take time to unde rstand why 

the community values its common and how to accommodate ever y-

oneõs wishes. 

 

If you persevere and win agreement, the common will be su s-

tainedña joy for ever.  
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Introduction 

 

There are over 7,000 registered commons in England, covering a wide range 

of landscapes, geological formations and habitats. They are a remarkable sur-

vival from pre-mediaeval times, and are important for their environmental, 

socio-economic, cultural, landscape, historical, archaeological and social 

benefits. With copious local, national and international designations, commons 

probably deliver a wider range of public benefits than any other category of 

land in England. 

 

Common is land where the owners of certain properties have rights, to graze, 

collect wood or dig peat for instance, in common with the landowner. Many 

commons were lost during the inclosure movement leaving a mere remnant. 

From the mid-nineteenth century the recreation value of commons was in-

creasingly recognised and this was reflected in legislation from 1866 to 2006. 
 

 
Commonersô cattle on Bridestowe Common, Dartmoor National Park. 

The old practice of exercising common rights, as an essential adjunct to the 

personal economy of those with rights, has declined in many areas as lifestyles 

change. This is particularly marked in lowland England and has led to changes 

in vegetation and habitat as commons have become scrubbed over or covered 

in trees. At the same time their value for recreation has increased. For many 

people, access to their local common has been a part of their daily life since 

childhood, providing fresh air, a sense of belonging and identity and some-

where to take daily exercise or walk the dog, on land which feels as though it 

has remained unchanged for centuries. 

 

Herein lie potential conflicts. When it comes to managing the common there 

are many legitimate interests to be considered and, because commons are so 

treasured, for so many reasons, local people have strongly-held views about 

what they believe should happenðor not happenðthere. 

 

In 2003, the Open Spaces Society became so concerned about applications to 

fence commons on grounds of protecting biodiversity and habitat, with no 
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clear processes in place for taking account of the public and community inter-

est, that it sought a meeting with the then chairman of English Nature, Martin 

Doughty. The result was that the Natural England founding bodies, together 

with the National Trust and the Open Spaces Society, commissioned óA 

Common Purposeô
1
 to provide guidance to common-owners and managers on 

how to work with stakeholders when preparing a long-term management plan 

for a common. 

 

Conflicts may arise between national and community interests. Many com-

mons have been designated for national and international conservation pur-

poses, or are included within areas so designated. In these cases national pres-

sures to meet designation targets may be applied and managers may be en-

couraged to follow regimes which are contrary to local wishes. The introduc-

tion of grazing for biodiversity may conflict with dog-walkers and horse-

riders, and fencing may be unpopular with those who have always appreciated 

the common as an unenclosed landscape; tree-felling to restore heathland may 

cause an outcry among those who favour woodlands. 

 

The public interest in sites designated for nature-conservation 

value can be measured more or less objectively against criteria in 

legislation or government guidance: there are clear outcomes 

which have been set for the land. But local interests have no recog-

nised criteria against which they can be judged and there is a dan-

ger that local people may not be heard and may lose out when deci-

sions are made about management of commons. 

 

This guidance identifies mechanisms to enable local community interests on 

commons to be given full consideration and recognition, alongside the na-

tional interests, in planning the management on a common. 

 

Notes 
1 Short, C. Hayes, E. Selman, P. & Wragg, A., 2005. A common purpose: a 

guide to agreeing management on common land. Countryside and Com-

munity Research Unit, University of Gloucestershire, for the Countryside 

Agency, English Nature, National Trust, Open Spaces Society and Rural 

Development Service Defra. 
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1 Quick guide to common land 

 

This section gives a brief introduction to the law of commons. 
 

What is common land? 
1.1 All common land has an owner but it is distinctive in that other people, 

the commoners, also have rights there. Those rights are normally attached to 

named properties and includeð 

¶ grazing: cattle, sheep, ponies, goats, geese or other livestock, 

¶ pannage: grazing pigs on fallen acorns or beechmast, 

¶ estovers: collecting wood for fuel or repair, and bracken for animal 

bedding, 

¶ turbary:  cutting peat for fuel, 

¶ piscary: fishing, 

¶ common in the soil: taking sand, gravel, stones or minerals. 

 

1.2 In addition, the public has the right to walk and ride (horses) on all óur-

banô commons
1
 and those subject to a deed of access under section 193 of the 

Law of Property Act 1925. Under the Countryside and Rights of Way Act 

2000 the public was given a right to walk on all commons not already subject 

to access rights. 

 

Registration 
1.3 The 1965 Commons Registration Act required all common land, the own-

ers and the common rights to be registered. The registers are held and main-

tained by the registration authorities (county, unitary and metropolitan bor-

ough councils). A few commons, such as the New Forest, Epping Forest and 

the Forest of Dean, were exempt from registration. 

 

1.4 There was no procedure under the 1965 act for vesting land with no 

known owner in a local authority. However, section 45 of the Commons Act 

2006 provides that any local authority in whose area an óownerlessô common 

is situated may take such steps against unlawful interference as an owner in 

possession of the land could take. 

 

Works 
1.5 If anyone wants to undertake certain types of works on common land, he 

must obtain the consent of the Secretary of State for Environment, Food and 

Rural Affairs, under section 38 of the Commons Act 2006. The Open Spaces 

Society is a statutory consultee for all such applications. The applications are 

handled by the Planning Inspectorate. This is covered in more detail in section 

three. 
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1.6 If works are erected without consent, no one has a duty to take enforce-

ment action but anyone, including members of the public, may apply to the 

county court for an order for the removal of the works (Commons Act 2006, 

section 44). 

 

Exchange 
1.7 An owner of common land can apply to the Secretary of State for Envi-

ronment, Food and Rural Affairs for land to be removed from the register. If 

the area is more than 200 sq m, he must provide land in exchange, and in de-

ciding whether to allow the exchange, the secretary of state must have regard 

to the various interests in the common, including those of the neighbourhood 

and the public (Commons Act 2006, section 16). 

 

Notes 
1 Section 193 of the Law of Property Act 1925, which gave the public the 

right to walk and ride on commons, applied to commons situated wholly 

or partly within a borough or urban district as at 1 January 1926ðand it 

still applies to the land thus covered today. 

 

Bibliographical references and further reading 
Clayden, Paul., 2007. Our common land. 6

th
 ed. Henley-on-Thames: The Open 

Spaces Society. 
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Cricklade North Meadow in Wiltshire: a National 

Nature Reserve and Special Area for Conservation, it 

is one of the finest lowland hay-meadows in Europe. 

2 Origins and connections with communities 

 

This is a quick canter through the history of common land to show how 

the relationship between commons and communities has changedðbut 

become no less important. 

 

2.1 Through history common land has been important to communities but that 

relationship has changed with time. It started as essentially an agricultural one, 

supporting needs for shelter, warmth and food. Commons still fulfil this need 

to some extent in upland areas, but in the main the relationship between com-

munities and their commons has become centred on enjoyment and recreation.  

 

2.2 Commons are a remarkable survival from pre-mediaeval times. There are 

now just under 400,000 ha (about the size of Suffolk) of common land in Eng-

land, but this is a fraction of the extensive area of common lands of the past. 

 

2.3 Although all commons are owned, their ownership is subject to the rights 

of others, the common-right holders. These rights were once much more ex-

tensive, and probably predate private-property rights. For instance, the north-

ern and western moorlands have been occupied since the early Bronze Age 

with grazing stock and hunted animals. 

 

2.4 Todayôs place names contain the key to past uses of land. óSomersetô 

means óland of the summer dwellersô, people who occupied the lowland moors 

and marshes for summer grazing only. óSherwoodô was óthe Shire Woodô, a 

tract of woodland with clearings and open glades which was common to the 

county of Nottinghamshire.  

 

2.5 There is evidence in the 

seventh-century CE records of 

an open-field system of agri-

culture, with common mead-

ows and common pastures. As 

the population gradually in-

creased, the waste was re-

claimed for arable cultivation.  

The villages along the Wash 

practised inter-commoning on 

marshes which at first could 

only be grazed in summer; later 

they were reclaimed by dykes, 

making them usable year 

round. The inhabitants of 

Cricklade in Wiltshire have 
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Prehistoric cup-and-ring mark on 

Barningham Moor Common, 

County Durham. 

managed North Meadow for centuries. After the hay crop is taken each year, 

the common is used by local inhabitants for grazing. 

 

2.6 Common land, and the concept of rights similar to those we understand 

today, may have been in existence by the seventh century. The change in the 

status of common from public to private land is evident as far back as the 

ninth century and was probably the result of the imposition of manorial or-

ganisation upon the earlier English community. 

 

2.7 By the time of the Domesday Book (1086) the great majority of villages 

and hamlets known today had come into existence. Todayôs names reflect the 

terrain on which they were founded. Heathfield and Heathcote; Farnham, 

Fairlight and Faringdon; Leafield and Woodley reflect origins in heather, areas 

of fern and bracken, and woodland clearings 

respectively. 

 

2.8 The process of appropriating common 

land to particular manors had been largely 

completed by the early thirteenth century. 

Only in those parts of England where com-

mon land formed a particularly significant 

part of the communityôs landðsuch as in the 

hills and on the Lincolnshire marshlandsðdid 

inter-commoning remain, though even here 

the uses were strictly defined and the soil of 

the commons was regarded as belonging to the lords of the manors involved. 

 

2.9 At the time of Domesday, the population of England and Wales was 1.5 

million, but by the eve of the Black Death (1348) it had more than doubled. 

Woods had been felled and converted to arable fields, marshes and fens 

drained and cultivation was creeping up the sides of the high moors. In the 

lowlands the pressure was great, but the commons were so important that each 

village had to decide for itself how far it could sacrifice its own common pas-

ture to grow more corn. In some places the common was diminished to such 

an extent that a system of rationing common-pasture rights, known as stinting, 

was introduced. The number of animals that could be pastured on the common 

or on the open fields after the harvest was limited to the number kept on each 

manôs farm during the winter. This marked a definite stage in the limitation of 

common rights. 

 

2.10  Another definite stage in the uncertain history of commons was the Stat-

ute of Merton in 1236. This clarified things: it confirmed that the lord of the 

manor genuinely did óownô the land, that the rights of the commoners must not 

be compromised and that, whatever land the commoners did not need, could 

be inclosed. It also enabled the establishment of coppice woodlands at a time 

when woodland was being eliminated by grazing animals. 
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To the enclosure of the common more than 

to any other cause may be traced all the 

changes that have subsequently passed over 

the village. It was like knocking the keystone 

out of an arch. The keystone is not the arch; 

but, once it is gone, all sorts of forces, pre-

viously resisted, begin to operate towards 

ruin, and gradually the whole structure 

crumbles down. This fairly illustrates what 

has happened to the village, in consequence 

of the loss of the common. 

From Change in the Village by George 

Bourne (c1912). 

 

 

2.11  The Black Death reduced the pressure on the commons, but the rise in 

population during the sixteenth century led to a renewed onslaught. The de-

velopment of London was such that it triggered the first statute designed to 

prevent commons and waste grounds from being inclosed
1
 for any purpose. 

This was passed in 1592
2
 and applied to land within three miles of London, in 

recognition that Londoners needed their commons for recreation and this was 

probably the first time that commons had been valued for other than economic 

reasons.  

 

2.12  The rest of the country was less fortunate, and commons continued to 

disappear. Some were inclosed by agreement between landowner and tenants, 

others without any consultation at all. Often there were violent reactions, as in 

Kettôs rebellion of 1549 when thousands of rebels met on Mousehold Heath 

common, near Norwich, to demand an end to inclosure. Some were armed 

with simple weaponry; they were slaughtered by the Kingôs Army and merce-

naries. In 1606, a London merchant inclosed part of a common wood near 

Canterbury and built houses around it. Local people destroyed one of the new 

houses. 

 

2.13  In 1607 Gatewardôs case
3
 established that rights of common must attach 

to a particular property and cannot exist for the benefit of a shifting and uncer-

tain group of people. This was important in establishing the basis of common 

rights today. 

 

2.14  In the early eighteenth century the practice of landowners applying to 

parliament for private and local acts to inclose commons began. Commission-

ers allotted the land, theoretically being fair to all. It was not so in reality. The 

acts were mostly landownersô charters, enabling them to engage in more óeffi-

cientô and more profitable agriculture. Peasant proprietors were squeezed into 

small allotments of land, often not enough to provide a living. The process of 

inclosure was often secretive and confined to the local élites. Independent 

peasants became landless labour-

ers. 

 

2.15  By the time of the Inclosure 

Act 1845, there had been more 

than 4,700 individual inclosure 

acts, and the amount of com-

monable land inclosed under them 

is estimated as somewhere be-

tween two and three million ha.
4
 

 

2.16  People complained and at  
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Hawkerland Common on the Pebblebed Heaths near 

Sidmouth in east Devon. 

last parliament was com-

pelled to intervene. The 

Inclosure Act 1845 intro-

duced the idea that inclo-

sure was the concern of all 

local inhabitants and not 

only of the lords and the 

commoners. It divided 

commons into two catego-

ries, those which could, 

and which could not, be 

inclosed without parliamen-

tary sanctionðthough in 

1852 it was enacted that no inclosure of either type could take place without 

parliamentary sanction. The 1845 act required independent commissioners to 

conduct local inquiries. It also provided that the lord and former commoners 

would each receive a freehold parcel of land in compensation for the loss of 

rights and inclosure, with land left for communal use. However, in the follow-

ing 24 years, about 250,000 ha were enclosed and only 1,600 allotted for the 

benefit of the poor or recreation.
4
 

 

2.17  With the import of corn from America, less common land was turned 

over to arable and the struggle shifted to the expanding towns. In 1865 the 

Commons Preservation Society (now the Open Spaces Society) was founded 

by such public-spirited reformers as Lord Eversley (later a Gladstonian minis-

ter), Sir Charles Dilke (the radical MP) and John Stuart Mill (the philosopher). 

Other activists were the housing reformer Octavia Hill and Sir Robert Hunter 

who later launched the National Trust. 

 

2.18  The societyôs original aim was to prevent the development of commons 

in the London area and it celebrated an immediate victory: the Metropolitan 

Commons Act 1866 which excluded from inclosure any common in the Met-

ropolitan Police District (a radius of 24 km from Charing Cross). 

 

2.19  It went on to save numerous commons, by raising funds to buy them, 

campaigning for legislation and defending the rights of commoners through 

the courts. 

 

2.20  When Sir Thomas Wilson, lord of the Manor of Hampstead, threatened 

to build on the Heath, the Commons Preservation Society raised money for the 

legal case. This was so prolonged that Sir Thomas died before its completion. 

His more public-spirited successor, Sir Spencer Maryon Wilson, transferred 

his rights to the Metropolitan Board, and so the land was saved. 

 

2.21 In 1866, Earl Brownlow, owner of Berkhamsted Common, Hertford-

shire, enclosed it illegally with iron fencing. The Commons Preservation Soci-
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Richard Mabey, nature writer and vice-

president of the Open Spaces Society, points 

to the route taken by the navvies from Tring 

Station to Berkhamsted Common in 1866. 

ety helped organise a trainload of 

navvies with hammers, chisels and 

crowbars. They arrived at Tring Sta-

tion, three miles from Berkhamsted, 

at 1.30am. By 6am the two miles of 

fencing had been removedðfor ever. 

 

2.22  In Epping Forest a family of 

commoners, the Willingales, insisted 

on exercising their rights to lop fire-

wood in parts of the forest which had 

been illegally enclosed in 1865 by the 

lord of the Manor of Loughton, the 

Reverend William Whitaker Mait-

land. By the mid-nineteenth century, 

nine-tenths of the forest, once part of 

the extensive Waltham Forest, had 

been enclosed. The Commons Preservation Society successfully brought a 

lawsuit in the name of Thomas Willingale on behalf of Loughtonôs inhabi-

tants. In the 1874 judgment the lopping rights were upheld and Maitland and 

the other offenders were ordered to remove all the fences erected since 1851. 

Later, the Corporation of London, which owned much of the forest, bought out 

the lords of the manors and the commoners to preserve the land for the enjoy-

ment of Londoners. 

 

2.23  The Commons Preservation Societyôs efforts in parliament won the 

Commons Act 1876, which introduced an important new concept, of regula-

tion of commons rather than inclosure. The act enabled the inclosure commis-

sioners to approve applications to regulate commons, which revived the idea 

of local involvement in the running of a common through boards of conserva-

tors, appointed by local interests in the common and the local authority. When 

an application for inclosure of a common was proposed under this act there 

was a similar provision to that in the 1845 actða requirement to consider evi-

dence of óthe benefit of neighbourhoodô, the short form for the words used in 

the 1845 act. We examine the interpretation of this vitally important phrase 

and its lasting effect on commons in the next section. 

 

2.24  The Commons Act 1899 allowed local authorities to manage and regu-

late commons where recreation was the main use. Such schemes gave local 

people a legal right of access, which in practice extended to the general public. 

 

2.25  A great victory for the Commons Preservation Society (by now the 

Commons and Footpaths Preservation Society) was the amendment introduced 

into the Law of Property Act 1925 (whose main function was to simplify con-

veyancing) to give the public for the first time a right of access to all urban
5
 

commons (clarified in 1998
6
 as a right for walking and horse-riding) and to 
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Thomas, one of three members of 

the Willingdale family unjustly im-

prisoned in 1866 for breaking down 

the Reverend Maitlandôs illegal 

enclosures in Epping Forest (see 

above). Photo: Open Spaces Society 

collection, the Museum of English 

Rural Life, University of Reading. 

control fencing and other works on common 

land. The act also enabled landowners to 

grant deeds of access over rural commons in 

return for better controls over anti-social 

activities. The society prepared model forms 

to encourage landowners to grant access, 

and within two years 17 commons totalling 

2,000 ha had been opened to the public by 

deed. 

 

2.26  But knowledge of commons continued 

to be hazy, frustrated by the lack of an offi-

cial record. In 1955 a Royal Commission 

considered the matter. An erudite team of 

lawyers, geographers, historians and plan-

ners toured England and Wales, hearing 

evidence. Their 1958 report
7
 made three im-

portant recommendations: all commons 

should be recorded on registers, open to the 

public as of right, and properly managed. 

 

2.27  The first recommendation was imple-

mented in the Commons Registration Act 

1965, though the time allowed for registra-

tion was far too short, so that many com-

mons which should have been registered were not, and others were registered 

which should not have been. Then there was a long hiatus until 1978 when the 

Department for Environment and Ministry of Agriculture published an inter-

departmental report on commons
8
 in which they recommended implementa-

tion of the Royal Commissionôs remaining two recommendations. This was 

followed by the Common Land Forum,
9
 a gathering of all the interests in 

common land brought together by the Countryside Commission, which re-

ported in 1986, again recommending legislation for access and management. 

 

2.28  The recommendation for access was implemented in the Countryside 

and Rights of Way Act 2000 which gave the public the right to walk on all 

registered commons where there were not already rights. Finally, the recom-

mendation for management was covered by part 2 of the Commons Act 2006, 

which provides for the creation of commons councils. 

 

2.29  But there is still much to be done on the ground to ensure that our com-

mons are properly recorded, enjoyed and managed to the benefit of all. 
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Notes 
1 Inclosure is the extinguishment of common and other rights by legal proc-

ess (usually an inclosure award), as distinct from enclosure which means 

the physical fencing of the land. 

2 Restriction on Building Act 1592. 

3 Gatewardôs case [1607] 6 Co Rep 59b. 

4 Shaw-Lefevre, G., 1894. English commons and forests. Revised as Ever-

sley, Lord, 1910. Commons, forests and footpaths. London: Cassell. 

5 Section 193 of the Law of Property Act 1925, which gave the public the 

right to walk and ride on commons, applied to commons situated wholly or 

partly within a borough or urban district as at 1 January 1926ðand it still 

applies to the land thus covered today. 

6 R v Secretary of State for the Environment ex parte Billson [1998] 2 All 

ER 587 

7 Royal Commission on Common Land 1955-1958 (Cmnd. 462) London: 

HMSO. 

8 Common Land: Preparations for Comprehensive Legislation. Report of an 

interdepartmental working party 1975-77. 1978 London: Department of 

the Environment. 

9 Report of the Common Land Forum, 1986. Cheltenham: Countryside 

Commission. 

 

Bibliographical references and further reading 
Ashbrook, Kate., 1987. Our common right, the story of common land. Henley-

on-Thames: The Open Spaces Society. 

Hoskins, W. G. & Dudley Stamp, L., 1963. The common lands of England and 

Wales. London: Collins, The New Naturalist. 
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3 Benefit of the neighbourhood: recognition in statute 

 

This section traces the meaning of the words óbenefit of the neighbour-

hoodô through legislation, and looks at the law relating to works on 

common land. 

 
3.1 We have seen in the previous chapter the devastating effect of both the 

inclosures and the expanding urban population on common land from the be-

ginning of the eighteenth century, and the subsequent increase in the demand 

for open space for recreation. This was reflected in legislation during the Vic-

torian period which focused on regulation of commons rather than inclosure. 

 

The Commons Act 1876 
3.2 The main purpose of the Commons Act 1876 was, as Harris and Ryan 

(1967) explain, to facilitate the general management of the common, the ap-

pointment of conservators, the adjustment of rights with particular reference to 

overstocking, and the improvement of the land, including draining, manuring, 

levelling and planting trees. The result was usually the maintenance of existing 

use and the granting of public rights of access over the land. This was 

achieved by a provisional order which had to be approved by the inclosure 

commissioners or their successor, the relevant secretary of state.  

 

3.3 The level of access provision varied. Some orders provided a general pub-

lic right, some restricted the right to local inhabitants. In addition, the inclo-

sure commissioners could insert certain conditions, such as a requirement to 

provide access to particular viewpoints, or to set out roads, bridleways and 

footpaths.
1
 

 

Benefit of the neighbourhood 
3.4 In considering the expediency of any application for a provisional order 

under the Commons Act 1876, the secretary of state
*
 was required to consider 

whether the application would be ófor the benefit of the neighbourhoodô. The 

óbenefit of the neighbourhoodô was defined in the preamble to the Commons 

Act 1876 as óé the health, comfort and convenience of the inhabitants of any 

cities, towns or villages or populous places in or near any parish in which the 

land é may be situateô.
2
 

 

3.5 It was not for the minister to consider whether any application would be 

for the future benefit of the neighbourhood, but whether it had regard to the 

need for protecting the existing benefit to the neighbourhood arising from the 

common in its present state. In assessing the expedience of giving consent, he 

                                                 
*
 References to the secretary of state are to the Secretary of State for the Environment or his 

predecessor. 
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could take into account any possible additional benefit that might result, but he 

would not give it priority as a consideration. 

 

3.6 The 1876 act acknowledged that any enclosure would involve some form 

of encroachment and some interference with private interests, but did not re-

quire the minister to form an opinion that the proposed enclosure or works 

would be for the benefit of the neighbourhood and private interests, he merely 

had to take them into account. There is further discussion and interpretation in 

Clayden (2007, pp76-80). The need for parliament to confirm the relevant or-

der, and the difficulty in satisfying the rights of the parties, led to the 1876 act 

provisions falling into disuse. 

 

3.7 The tensions revealed in parliamentary debates
3 
and research

4 
identify the 

potential conflicts between central and local interests, ie the aim of delivering 

a vision of an ideal common, and the regulation needed to achieve this. The 

problem remains today of balancing the need to uphold a management frame-

work (including statutory designations) with the needs of a local community 

and commoners. 

 

Section 194 of the Law of Property Act 1925 
3.8 In Appendix One we trace the development of the criteria in section 194 

of the Law of Property Act. This section, which was replaced by section 38 of 

the Commons Act 2006, provided a high level of protection to common land. 

It required the secretary of stateôs consent to be given for óthe erection of any 

building or fence, or the construction of any other works, whereby access to 

land to which this section applies is prevented or impededô. 

 

3.9 The land to which the section applied was that which on 1 January 1926 

was subject to rights of common, so it could include land which was not regis-

tered common and exclude some which wasðbut decades later it was hard to 

prove whether the land was subject to rights on 1 January 1926 or not. 

 

3.10  The section applied to permanent and temporary works, but was some-

what vague about which works needed consent (for example, disturbance of 

the surface by ploughing), leaving scope for abuse. 

 

3.11  The wording and the considerations for the secretary of state were very 

similar to those under the 1876 act in respect of the benefit of the neighbour-

hood. Under section 194 of the Law of Property Act, the secretary of state 

must óhave regard to the same considerations and shall, if necessary hold the 

same inquiries as are directed by the Commons Act 1876ô. He also had to take 

into account any other relevant factors, including any objections. 

 

3.12  The secretary of state was not required to consider whether any applica-

tion for consent would be for the future benefit of the neighbourhood, but 

whether the application had regard to the need for protecting the existing bene-
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fit of the neighbourhood. Where there was no apparent óbenefit of the 

neighbourhoodô in an application it was likely to be refused. 

 

How óbenefit of the neighbourhoodô has been interpreted 
3.13  Despite the continuity of the phrase óbenefit of the neighbourhoodô in 

the legislation for more than 150 years, the interpretation was to a significant 

degree uncertain. This can be seen from the extracts from decisions by the sec-

retary of state quoted in Appendix Two. 

 

Section 38 of the Commons Act 2006 
3.14  The Commons Act, section 38, repealed section 194 of the Law of Prop-

erty Act 1925 and replaced it with updated and modernised provisions, which 

are clearer and more consistent.
5
 

 

3.15  Restricted works
6
 on common land are prohibited unless they have the 

consent of the secretary of state. Restricted works are those which prevent or 

impede access, or the resurfacing of land. They include the erection of fenc-

ing, the construction of buildings and other structures, the digging of ditches 

and trenches, and the building of embankments. The section applies to all reg-

istered common land and some specified land which is not registered.
7 

 

3.16  The word óaccessô is not defined in the 2006 act (nor was it in section 

194 of the Law of Property Act 1925). Clayden (2007, pp 75-6 and 89) argues 

that since the purpose of section 194 was to control enclosures on commons, 

access should be given a wide meaning, ie access for any purpose. 

 
Criteria for deciding an application for works 

3.17  The criteria laid down in s39 of the Commons Act 2006, to be taken into 

account by the appropriate national authority (in England, the Secretary of 

State for Environment, Food and Rural Affairs) when determining an applica-

tion for consent are widely drawn. Under section 39 the secretary of state 
shall have regard toð 

the interests of persons having rights in relation to, or occupying 

the land (and in particular persons exercising rights of com-

mon over it); 

the interests of the neighbourhood; 

the public interest; 

any other matter considered to be relevant. 

 

3.18  This means that the secretary of state must be satisfied that it is expedi-

ent to give consent having regard to the interests of the neighbourhood as well 

as to private and public interests in the common, and must also take into ac-

count any other relevant factors, including any objections. The decision will 

be based on the merits of the proposal and will balance all the interests in the 

common. 

 

3.19  The public interest is defined as: 
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nature conservation; 

the conservation of the landscape; 

the protection of public rights of access to any area of land; and  

the protection of archaeological remains and features of historic in-

terest.
8
 

 

3.20  The secretary of state will view these criteria in the light of the overrid-

ing objective of protecting, maintaining or improving the common, and of en-

suring that the overall stock of common land is not diminished. 

 

3.21  Section 41 of the Commons Act 2006 allows anyone to bring proceed-

ings to secure the removal of unlawful works or to secure compliance with the 

terms of a consent including, for the first time, individual members of the pub-

lic. 

 

Flexibility of section 38 of the Commons Act 2006 
3.22  Under section 194 of the Law of Property Act, the secretary of state took 

the view that he could not grant consent with conditions (such as imposing a 

time limit), or approve an application with modifications. The Commons Act 

2006 gives much greater flexibility. Under section 39 of the Commons Act 

2006, the secretary of state can: 

¶ give consent to all or part of the proposed works, with or without 

modifications; 

¶ take into consideration any previous consent given under s38(1) or 

under s194; 

¶ vary or revoke any modification or condition attached to a consent 

on the application of the person given consent; 

¶ give consent to works which have been started or completed, with 

the consent running from the date on which the works began. 

 

3.23  In addition, under section 38 of the Commons Act 2006, the applicant 

must follow a statutory procedure,
9
 and must notify specific organisations, in-

cluding the Open Spaces Society. This was much less clear under section 194 

of the Law of Property Act. 

 

The National Trust and commons 
3.24  A quarter of the National Trustôs land is registered common (66,000 ha). 

The trustôs founders were at the forefront of protecting open spaces for public 

enjoyment in the latter part of the nineteenth century, and many of its earliest 

acquisitions were common land. The sections of the National Trust acts which 

relate to commons reflect their importance for recreation and enjoyment. 

 
Works on National Trust commons 

3.25  The National Trustôs powers to apply for consent for works are similar 

to those of other landowners, but with some important distinctions. 
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3.26  First, the works must be considered by the trust to be ódesirable for the 

purpose of providing and improving opportunities for the enjoyment of the 

property by the publicô.
10

 When considering an application for works the trust 

must be satisfied that there is no alternative management option that would 

achieve the desired objective. The trust is exempted from applying for consent 

for erecting and maintaining sheds for storing tools and materials.
11

 

 

3.27  The trust has an obligation to keep its commons óunenclosed and unbuilt 

on as open spaces for the recreation and enjoyment of the publicô,
12

 and it 

must therefore be particularly cautious about applying for worksðwhich in 

any case are likely to arouse strong feelings among access groups and local 

residents. It is an essential part of the trustôs philosophy to involve local com-

munities in its work.  

 

3.28  In 2004 the trust, after consultation with the Open Spaces Society and 

many others, produced a policy guidance-note
13

 for its staff. This sets out in-

ternal procedures which are designed to achieve a more consistent approach 

than in the past. They are also intended to secure greater understanding of, and 

confidence in, the trustôs management decisions relating to its commons, by 

involving all those with an interest. 

 

Exemptions: works not requiring consent 
3.29  An entirely new provision, under section 43 of the Commons Act 2006, 

allows orders to be made exempting specific activities on common land from 

the requirement to obtain the secretary of stateôs consent. They include tempo-

rary fencing for certain reasons, restricted in time and area; and obstacles to 

restrict vehicular access to commons. The exemptions must be explained on 

site and they are listed on the Planning Inspectorateôs website. More informa-

tion is given in Appendix Three. 

 

3.30  These provisions are useful for a pilot scheme, ie to test options for 

managing the common before applying for something more permanent. 

 

3.31  Although there is no formal procedure for objections, it is sensible to 

consult local people and the statutory bodies listed for applications for works 

under section 38 of the Commons Act 2006, to ensure that people are both 

clear that the planned works are exempt and that they understand the need for 

them and are content. If works are carried out beyond the scope of the exemp-

tion, enforcement action could be taken. 

 

Notes 
1 Commons Act 1876 section 7. 

2 It is worth noting that this follows the wording in the Inclosure Act 1845, 

which required the inclosure commissioners to take into consideration the 

óhealth, comfort and convenienceô of the local inhabitants before sanction-

ing any inclosure. 
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3 HC Deb 25 May 1876 vol 229 cols 1219-53. 

4 Straughton, E. Regulation of common land under the Commons Act 1876: 

central and local perspectives. Working paper for International Associa-

tion for the Study of the Commons (IASC) conference 2008. 

5 Jim Knight, Parliamentary Under-Secretary of State for Environment, 

Food and Rural Affairs, explained to the House of Commons Standing 

Committee D on the Commons Bill (Hansard, 27 April 2006, columns 110 

& 111) the need for the changes in the law on works on common land, 

starting with an explanation of the works-control system: 

 
The regime dates from the fundamental reform of property law un-

dertaken in the early 1920s and culminating in the Law of Property 

Act 1925. Strong concern was expressed at the time that, as a result, 

commons would become closed to both commoners and the public 

and would turn by default into ordinary private land. The result of 

that fear was sections 193 and 194 of the 1925 Act. Section 193 in-

troduced a public right of access for air and exercise to commons in 

urban districts and boroughs. 

 
The original plan was to make all commons subject to those access 

rights, but that plan met opposition in the other place, so a compro-

mise was reached that rural commons were not to be subject to ex-

press rights of access under the legislation. Instead, section 194 pro-

vided that, on all commons, fencing or works that would prevent or 

impede anyoneôs access were unlawful without the prior consent of 

the secretary of state. Section 194 has made such provision ever 

since, with the result that, by and large, a wonderful national re-

source remains largely open, unspoiled and suitable for the exercise 

of common rights and public enjoyment, and as a fantastic pool of 

landscape, wildlife and heritage features that I know all Committee 

members seek to celebrate and allow to continue. 

 

The regime in part 3 is substantially the same as the one in section 

194, which it will replace. However, it updates the controls in certain 

specific ways to make them clearer and more consistent, particularly 

on what types of land are covered by the regime and what types of 

works are exempt. For example, the present controls apply only to 

land subject to rights of common in 1926. As time goes on, that be-

comes more and more difficult to establish with any certainty. The 

Bill will create a clear link between works controls and land regis-

tered as common or, in some cases, exempted from such registration 

in the 1960s. 

 

Finally, the Bill will ensure, as far as possible, that when the national 

authorityôs consent is required for works on commons, a uniform set 

of criteria will guide their determination. That is not the situation at 

present. 
 

6 Commons Act 2006, section 38(2)-(4). 



18 

 

7 Commons Act 2006, section 38(5). 

8 Commons Act, section 39(2) 

9 The procedure to be followed when applying for consent for works on 

common land under the Commons Act 2006 is set out in SI 2007 no2588, 

Commons, England. The Works on Common Land, etc. (Procedure) (Eng-

land) Regulations 2007, plus guidance from the Planning Inspectorate 

(Notes for making an application for consent to construct works on com-

mon land,  http://www.planning-

inspectorate.gov.uk/pins/common_land/guidance/index.htm) and policy 

guidance from Defra (Common land consents policy guidance, 

http://www.defra.gov.uk/rural/protected/commonland/protect-

consent.htm). Applications are made to the Planning Inspectorate on a pre-

scribed form. The applicant is required to advertise the application, and to 

notify a statutory list, which includes the landowner, commoners, those 

with a legal interest in the land, the local authorities, Natural England, 

English Heritage and the Open Spaces Society. The Planning Inspectorate 

urges the applicant to consult interested parties before submitting the ap-

plication. 

10 National Trust Act 1971, section 23(1). 

11 National Trust Act 1971, section 23(2). 

12 National Trust Act 1907, section 29(1)(A). 

13 Works on National Trust Commons, policy, instructions and guidance. Na-

tional Trust. 2007. 

 

Bibliographical references and further reading 
Clayden, Paul., 2007. Our common land. 6

th
 ed. Henley-on-Thames: The Open 

Spaces Society. 

Harris, B. & Ryan, G., 1967. An outline of the law relating to common land 

and public access to the countryside. London: Sweet & Maxwell. 
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4 The value of commons to communities 

 
How and why do communities value their commons? In this section we 

give some pointers. 

 
What can be measured 
4.1 Our surviving commons come in all shapes and sizes. They range from 

the mountains of the Lake District and the moors of the north Pennines, North 

York Moors, Exmoor and Dartmoor, to the heaths of Cornwall, Suffolk, Sur-

rey and Hampshire, the coast of Norfolk and the Chiltern woodlands. They 

vary in size from huge moorlands which are thousands of hectares, to tiny 

pockets of land often lost under bramble, scrub or concrete. 

 

4.2 There are 7,052 commons in England that extend to 398,414 ha (three per 

cent of the land area). There is a distinction between those of the north and 

west, where commoning is still an important part of the rural economy, and 

those of the south and east where people with rights tend not to exercise them 

and commons are used purely for recreation. All are likely to be important for 

nature conservation. 

 

4.3 Half of all registered common land units (3,608) are less than one ha in 

area, a total area of 1,072 ha. 

 

4.4 Eighty-nine registered common land units are 1,000 ha or more in areaða 

total of 192,057 ha. Over half of Englandôs common land is in Cumbria and 

North Yorkshire (31 per cent and 21 per cent, 116,500 and 76,900 ha respec-

tively). 

 

4.5 Public value can to some extent be measured by the area which falls 

within various statutory designations, and commons score hugelyðover 88 

per cent of English commons are designated for their wildlife, landscape or 

archaeological interest, and almost 100 per cent are available for public access 

by right. 

 

  Natural England has established that: 

¶ 55 per cent of common land by area in England is designated as 

Sites of Special Scientific Interest (SSSI) (and 20 per cent of SSSIs 

are common land), 

¶ 48 per cent by area fall within a National Park, ten per cent by num-

ber, 

¶ 31 per cent by area (and 23 per cent by number) fall within an Area 

of Outstanding Natural Beauty (AONB), 

¶ 38 per cent of open access land is common land, 

¶ 11 per cent of scheduled ancient monuments are on common land.  
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What cannot be measured 
4.6 Ask people why they value their local common and the same words keep 

coming up: 

¶ timeless, history, culture, 

¶ wild, untouched, untidy, 

¶ variety, diversity, mixture, mosaic, 

¶ belonging, familiar, involvement, welcoming, 

¶ peace, tranquillity, stillness, freedom, 

¶ uplifting, refreshing, 

¶ simple, special, beauty, enjoyment. 

Appendix Four includes some quotations from people about their local com-

mons. 

 

4.7 People may not know what a common is, but they have some sense of its 

survival through history, perhaps that the land once belonged to the people, 

and they want to keep it that way. 

 

When Hampshire County Council was producing Common Vision,
1
 a DVD to 

highlight the importance of commons to the public, the producer asked people 

at the street market in Hartley Wintney, a Hampshire town surrounded by 

common land, what they understood common land to be. The responses in-

cluded the following: 
 éa wide open area, sometimes full of trees, where people can walk freely and in 

an unfettered manner because they have the legal right to do so, 

 

  é very nice to walk throughðweôre lucky to have all this common land round 

here, 

 

 é a nice piece of open land which is free for everybody to use, 

 

 é green space that many villages have that belongs to the community, 

 

 ... trees, grass, lots of wildlife and bugs, 

 

 I donôt know why itôs called common, 

 

 I play football and muck about. 

 

 

The many uses of common land 
4.8 óWe have come to the conclusion that, as the last reserve of uncommitted 

land in England and Wales, common land ought to be preserved in the public 

interestô (Royal Commission on Common Land, 1958).
2  

It is just because 

commons are uncommitted that so many people are committed to them, for so 

many different reasons. 
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4.9 We have seen that they provide a sense of place and identity, they are 

loved for their landscape and freedom, and their quirkiness; people go there to 

walk the dog, watch birds or pick blackberries, to sit around and chat, and to 

let children play. They are places for outdoor learningðabout natural history 

and local history. There are the hidden benefits of health and wellbeingðone 

feels happier after a day on the common. 

 

On Witley Common in Surrey the National Trust has a visitor and education 

centre, which houses a countryside exhibition and hosts school visits to this 

common which is a mixture of woodland and heath. 

 

4.10  They are places where we celebrate traditions.  

 

The Iron Age Poundbury Camp, on registered common land, is Dorchesterôs 

traditional fairground and market place, where election hustings also oc-

curred.
3
 

 

At Groveley Woods in Great Wishford, Wiltshire, on Oak Apple Day (29 

May) before dawn villagers set out for Groveley Wood with banners bearing 

their motto óunity is strengthô, and gather oak branches which must be no 

thicker than a manôs forearm, green willow and hazel sticks. They are exercis-

ing their rights of estover, defined in a charter of 1603. Some of the wood 

brought back is used to decorate the village and judged as to its artistic merits, 

some is taken to Salisbury where, after a dance in the Close, villagers process 

through the cathedral, where they assert their rights by reading from their 

charter, and by a raucous shout of óGroveley, Groveley and all Groveleyô. 

Some boughs are taken to Great Wishford church and fixed to the clock tower 

to bring good fortune. This is followed by a procession displaying the leaves 

and branches, maypole dancing and a local fair. 

 

4.11  On some commons there is a regular óbeating the boundsô with a proces-

sion round the common. The children are upturned and their heads are bumped 

on the boundary stones so that they remember where they are. 

 

Local people beat the bounds of Downley Common in Buckinghamshire on 

Rogation Sunday each year. 
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Downley Common, Bucks. Photo: John Willson. 

 

4.12  And they are places where we just have fun. 

 

On Tylers Green Common in Buckinghamshire there are two fairs each year 

and an annual Fathersô Day fun run. 

 

Notes 
1 Common Vision., 2008 [DVD] Hampshire: Hampshire County Council, 

Hampshire & Isle of Wight Wildlife Trust, Hart District Council, Natural 

England. Available from: http://www3.hants.gov.uk/hampshire-

countryside/countryside/commons-registration.htm (click on ócommons 

videoô tab). This was produced as an introduction to the public about the 

value of commons, focusing particularly on the heaths of southern Eng-

land. 

2 Royal Commission on Common Land 1955-1958 (Cmnd. 462) London: 

HMSO. 

3 Legg, Rodney., 1995. Dorset Commons and Greens. Henley-on-Thames: 

The Open Spaces Society. 

 

 


