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About this report

This work was commissioned by Natural England and funded throughaits M
jor Project on Common Landhe objective of the work, as given in the work
specification, is to identify mechanisms to recognise and take account of local
community interest on commons, hence complementing established criteria
used in assessing national importance of land for interests such as nature co
servation and landscape. The intention is not that community interests should
be graded or weighed and balanced againsbmadtinterests, but rather that
they should be given proper recognition and attention when considermg ma
agement on a common, seeking to integrate local and national aspirations
within management frameworks. Specifically, the purpose of the commission
was to provide information to enable the user or practitioner to:

i be aware of issues relating to the community interests of common land,

il assess the importance of common land to local neighbourhoods,

iii  engage with communities and understand theipeets/es,

iv incorporate community concerns in any scheme examining the farndre
management of commons.

The advice and views presented in this report are entirely those of the Open
Spaces Society and its officers.
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An American poet on the commons of England

| like your name; | like the way you keep

Old thorns and brambles, broom and golden furze,
And little footpaths, and your villagers,

And woodbine bowers that are cool and deep.

| like your prans where rosy children sleep;

Your sand heaps and your tangled weeds and burs,
Your skylarks, and all life that in you stirs,

And all the |l ovely c¢clouds that ober
| like the way men use you, lying prone

Upon your turf, or at some mergame

Of ball, or taking kindly in your name

The right of freemen. You have ever known

The joy of life; the spirit of the free,

And as you are so may you ever be.

Ingram Crockett

Published in thelournal of the Commons, Open Spaces and Footpaths
Preservation Societyl927(3



Summary

Commons are unique. People value them for all sorts of reasons.
There is no other type of land in which so much public interest is
concentrated. This is why commons must be treated with respect
and understanding.

A staggering number and many thousands of hectares of commons
are designated as national or international sites, for their wildlife,
landscape or archae ological interest fi and nearly all are available
for public access by right. The design ations bring with t hem targets
and guidance on how to achieve them. There are no such formal
checklists for local people and local interests, yet their inte rest in
commons is just as important.

Consequently, under pressure to get things done and to meet fun d-

ing deadlines, ther e i s a danger that the

be overlooked. This guidance explains how the values which local
people place on commons can be identified and integrated with n  a-
tional and international criteria.

Plans for grazing, for scrub -clearance and tree -felling, for instance,
can all meet opposition unless the community is involved in their
making. Fencing, which may be desirable to enable the common to
be grazed, is a physical and a psychological barrier. It can change
the nature of the common, is often highly controversial and should
be a last resort. It is best that it is tested, with pilot plots to see if it
will have the desired effect; it can be mitigated by sensitive siting or
removal of barbed wire. Plentiful access -points are essential.

This guidance shows, through case studies, how to identify the pe o-
ple who care about a particular common, and how to involve them in
plans for its future. We make it clear that you should not undertake
works on a common lightly. You must take time to unde rstand why
the community values its common and how to accommodate ever vy-
oneds wishes.

If you persevere and win agreement, the common will be su s-
tained i a joy for ever.

communi
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Introduction

There are over 7,000 registered commons in England, covering a wide range
of landscapsg geological formations and habitafthey are a remarkable su

vival from premedaeval times, and arenportant for their environmental,
sociaeconomic, cultural, landscape, historical, archaeological and social
benefits.With copious local, national and international designafioasmons
probably deliver a wider range of public batethan any other category of
land in England.

Commonis land where th@wners of certain propertidgve rights, to graze,
collect wood or dig peat for instance, in common with theldamer. Many
commonswere lost during the inclosure movemégdvinga mere remnant.
From the mid-nineteenth centuryhe recreation value of commons wias
creasingly recogniseahdthis wasreflected inlegislationfrom 1866 to 2006.

Commoner so6 c at €dmeonpDartn®or Natienal Pavkw e

The old practiceof execising common rightsas an essentialdanct to the
personal economy ahose with rightshas declined imanyareasas lifestyles
changeThis is particularlymarkedin lowland Englandaindhas led to changes

in vegetation and habitat as commons haveimecscrubbed over or covered

in trees.At the same time their value for reatien has increasedcor many
people, access to their local common has been a part of their daily life since
childhood, providing fresh air, a sense of belonging and ideatitisone-
where to take daily exercige walk the dog, on land whicteels as though it

has remained unchanged fonugies.

Herein lie potential conflictswhen it comes to managing teiemmonthere
are many legitimate interests to be considered badausecommons are so
treasured, for so many reasofmal peple have stronglyheld views about
what theybelieve shouldhgoperd or not happed there.

In 2003, the Open Spaces Society became so concerned pplicdtens to
fence commons on grounds of protegtbiodiversity and habitat, with no



clear processes in place for taking account of the public and community inte
est, thaiit sought a meeting with the then chairman of English Nature, Martin
Doughty. The result was that thidatural England founding baoeb, together
with the National Trust and the Open Spaces Saci@ynmissioneddA
CommonPurpogd to provide guidance to commamwners and manageos

how to work with stakeholders whgmeparinga long-term management plan
for a common.

Conflicts may arise between natial and community interestdany can-
mons have been designated for national and international conservation pu
poses, or are included within areas so designateitiese cases national gre
sures to meet designation targets may be appheldnaanagersnay be e-
couraged to followregimes whicharecontrary to locawishes The introdwe-

tion of grazing for bidiversity may conflict with dogvalkers and horse
riders, anderncing may be unpopulawith those who have always appreciated
the commoras an unenclosed landscapegfelling to restoreheahland may
cause an outcry among those who favour woodlands.

The public interest in siteslesignated for natweonservatior
value can be measureahore or lesbjectively against criteria in
legislaton or government guidancehere are clear outcomes
which have been set for the laflit local interests have no regg
nised criteria against which they can be judged and there is-a da
ger that local people may not be heard and may lose out whien dec
sionsare made about management ahomns.

This guidancedentifies mechanisms to enablecal community interesten
commons to be given full consideration and recognition, alongsideahe n
tional interests, iplanningthe management on a common.

Notes

1 Short, C. Hayes, E. Selman, P. & Wragg, 2005.A commonpurpose: a
guide to agreeing management on common.l&@wlintryside and Go-
munity Research Unit, University of Gloucestershire, for the Countryside
Agency, English Nature, National Trust, Open Spé&gesiety and Rral
DevelopmenterviceDefra.



1 Quick guide to common land

This section gives a brief introduction to the law of commons.

What is common land?
1.1 All common land has an owner but it is distinctive in that otheplge
the commonersalso have rights thereThose rights are normallyttached to

named properties and incluile

il
T
)l

1
1
1
1.2 1 n
bano

grazing: cattle, sheep, ponies, goats, geese or othestdigk
pannage:grazing pigs on fallen acorns or beechmast
estovers:collecting wood for fuel or repair, drbracken for animal

bedding

turbary: cutting peat for fuel

piscary: fishing,

common in the soil:taking sand, gravel, stones omaials.

addi ti on

Registration
1.3 The 1965 Commons RegistrationtAequired all common land, the aw
ers and the common rights to be registefidte registers are held and mai
tained by the registration authorities (county, unitary and metropolitan bo
ough councils)A few commons, such as the New Forest, Epping Foredt a

the Forest of Dean, were exempt from registration.

t he

public has trhe right
c bamdhilosessubject todeed of accessnder section 193 of the

Law of Property Act 1925Under the Countryside and Rights of Way Act

2000 the publiavas givena right to walk on all commons not already subject

to access rights.

1.4 There was no procedure under the 1266 for vesting land with no
known owner in a local authoritydowever, section 45 of the Commons Act

200

6

provi des

t hat

any

obwoa&lr | @8 560 rciotmynoin

is situated may take such steps against unlawful interference as an owner in
possssion of the land could take.

Works

1.5 If anyone wants to undertake certain types of works omuan land, he
must obtain the consent of the Secretarngtaite for Environment, Food and
Rural Affairs, under section 38 of the Commons Act 200& Open Spaces
Society is a statutory osultee for all such application¥he applications are
handled by the Planning Inspectoraiéis is covered in more detail Bection

three



1.6 If works are erected without consent, no one has a duty to take enforc
ment action but anyone, including members of the public, may apply to the
county court for an order for the removal of the works (Commons Act 2006,
section 44).

Exchange

1.7 An owner of common land can apply to the Secretary of State far Env
ronment, Food and Rural Affairs for land to be removed from theteegif

the area is more than 28 m, he must provide land in exchange, anden d
ciding whether to allovthe exchange, theecretary of statmust have egard

to the various interests in the common, including those of the neididmml
and the public (Commons Act 2006, section 16).

Notes

1 Section 193 of the Law of Property Act 1925, whicveythe public tk
right to walkand ride on commons, appliégdl commons situated wholly
or partly within a borough or urban district ais1 January 19Z6and it
still appliesto the land thus coverd¢dday.

Bibliographical references and further reading
Clayden, Rul,, 2007.0ur commonland 6" ed.Henleyon-Thames The Open
Spaces Society.



2 Origins and connections with communities

This is a quick canter through the history of common land to show how
the relationship between commons and communities has cl&abged
bemme no less important.

2.1 Through history common land has been important to camities but that
relationship has changed with tinlestarted as essentially an agticwal one,
supporting needs for shelter, warmth and fa@@dmmons still fulfil this eed

to some extent in upland areas, but in the main the relationship betwaen co
munities and their commons has becaaetred orenjoyment and recreation.

2.2 Commons are a remarkable survival from-prediaeval timesThere are
now just under 400,000a (about the size of Suffollof common land in Egr
land, but this is a fraction of the extensiveaané caonmon lands of the past.

2.3 Although all commons are owned, their ownership is subject to the rights
of others, the commenght holders.These righé were once much more-e
tensive, and probably predate privat®perty rightsFor instance, the ndrt

ern and western moorlands have been occupied since the early Bronze Age
with grazing stock and hunted animals.

24Todayds place namegpascontusiers tolfe |llkaenyd .t
means Ol and of t he s udoupiedthetbwant meenss 6, peop
and marshes for summer grazing only. 60Sh

tract of woodland with clearings and open glades which was common to the
courty of Nottinghamshire.

2.5 There is evidence in the
seventh-century CE records of
an operfield system of agr
culture, with common meh
ows and common paures. As
the population gradually ni
creased, the waste wase-rg
claimed for arable cultation.

The \llages along the Was
practised intecommoning on §&
marshes which afirst could B
only be grazeih summer; later &
they were relaimedby dykes,
making them usable Y€8Eyicklade North Meadowin Wiltshire: a National

round. The inhabitants ofNature Reserve and Special Area for Cansgion it
Cricklade in Wiltshire have is one of the fiest lowland hayneadows in Europe.



managed North Meadow for centuriddter the hay crops takeneach year
the common is used by local inhabitafdsgrazing.

2.6 Common landand the concept of rights similar to those we ustdad
today, may have been existenceby the seventh century.he change in the
status of conmon from public to private land is evident as far back as the
ninth century and was probably the result of the imposition of manarial o
ganisation upon the earlier Englismaounity.

2.7 By the time of the Domesday Book (1086) the great majority lbdiges
and hamlets known today had come into existehod.ay 6 s names r efl ect
terrain on which theywere founded Heathfield and Heathcote Farnham,
Falrllght and FarlngdorLeafleId andWoodleyreflect origins in heather, areas
: s Of fern and bracken, andoodland clearings
W respetively.

| 2.8 The process of appropriating ramon

| land to particular maors had been largely

s, completed by the early thirteenth century.

% Only in those parts of England wherento

" mon land formeda particularly significant

Prehistoric cupandring mark on p_art of thec o m.mu ni .ta)&&nb asi tt.ien d

Bamingham  Moor ~ Common hllls and on the Llncolnshlre méntand® did

County Duham. inter-commoning emain, though even here
the uses were strictly defined and the soil of

the commons was regarded as belonging to the lords of the smavaived.

2.9 At the timeof Domesday, the population of England and Wales was 1.5
million, but by the eve of the Black Death348 it had more than doubled.
Woods had been felled and converted to arable fields, marshes and fens
drained and cultivation was creeping up the sideth®high moors. In the
lowlands the pressumgas great, but the commons were so important that each
village had to decide for itself how far it could sacrifice its own commean pa
ture to grow more cordn some places thcommonwas dimnished to such
anextent that a system of rationing commaasture rights, known as stinting
was introducedThe number of animals that could be pastured on the common
or on the open fields after therkiast was limited to the number kept on each
mands f ar m drurhis nmadked ta deéinitenstagetin the limitation of
common rights.

2.10 Another definite stage in the uncertain history of commons was the Sta
ute of Merton in 1236This clarifiedthings: it canfirmed that thedrd of the
manor genui neland, thatithe righte of/thedconbnlers must not
be compromised and that, whatever land the commahérsot need, could

be inclosedlt also enabled the establishment opgice woodlands at a time
when woodland was being eliminated by grazing animals.



2.11 The Black Deatheduced thepressureon the commons, but the rise in
population during the sixteenth century led to a renewed onslalightde-
velopment ofLondon was such that it triggered the firsttsta designed to
prevent commons and waste gnds from being inclosédor any pupose.
This was passed in 189and applied to land within three miles of London, in
recogrtion that Londoners needed their commons for recreatiorthasidvas
probably the first time that commons had been valued foemthan economic
reasons.

2.12 The rest of the country was less fortunate, and commons continued to
disappearSome were inclosed by agreement between landowner and tenants,
others without any consultation at &liften there were violent re@ons, asn
Kett s r ebel | thoosandodfebels fnét dn Mokbold Heath
common, near Norwich, to demand an end to inclostoene were armed
with simple weaponpyt hey wer e sl aughteredeby
naries.In 1606 a London merchant ingsed part of a common wood near
Canterbury and built houses around.ibcal people destroyed one of the new
houses.

t he Ki

2131 n 1607 Ga {festabished that rights.of @mmon must attach
to a particular property and cannot exist for the beneft gtifting and unae

tain group of peoplelhis was important in establishing the basis of common
rights today.

2.14 In the early eighteenth owiry the practice of landowners applying to
parliament for private and local adtsinclosecommons began. @amission-

ers dlotted the land, theoretically being fair to dllwas not so imreality. The
acts were mostly | andownersdé chiarte
cientd and mor e Reasanfpropsmrb Weee squegered mto | t
small dlotments of land, often not enough to provide a living. The process of
inclosure was often secretive and confined to the lélitals. Independent
peasants became landless lalo

rs, en
ur e .

ers.

2.15 By the time of the Indsure

Act 1845, there had been mor
than 4700 individual inclosure
acts, and the amount of e

monable land inclosednder them
is estimated as sawhere le-

tween two and three ftibn ha*

2.16 People complained and at

To the enclosure of the common more th
to any other cause may be traced all
changes that have subsequently passed
ethe village. It wasike knocking the keyston
out of an arch. The keystone is not the ar
but, once it is gone, all sorts of forces,epr
viously resisted, begin to operate towar,
ruin, and gradually the whole structur
crumbles down. This fairly illustrates whg
has happend to the village, in coresjuerce
of the loss of the common.
From Change in the Villageby George
Bourne (c1912).




last parliament was oo
pelled to intervene. The
Inclosure Act 1845intro-
duced the idea that ihe-
sure was the concern of all
local inhabitants and not
only of the lords and the
commoners. It divided
commons into two categ
ries, those which could,
and which could not, be
inclosed without parlianre
tary sanctiod though in
1852 it was enacted that no islure of either type could take place without
parliamentary sanctiohe 1845 act required independent commissioners to
conduct local inquirieslt also provided that the lord and former commoners
would each receive a freehold pdroéland in compergtion for the loss of
rights and inclosure, with land left for communal udewever, in the follav-

ing 24 years, about 250,00@ were enclosed and only 1,600 allotted for the
benefit of the poor or oeeation’

Hawkerland Common on the Pebblebed Heatlesr
Sidmouthn east Devon.

2.17 With the import & corn from America, less common land was turned
over to arable and the struggle shifted to the expanding tdwri365 the
Commons Preservation Society (now the Open Spacestfoaias founded

by such publiespirited reformers as Lord Eversley (lateGadstonian mirsg-

ter), Sir Charles Dilke (the radical MP) and John Stuart Mill (the philosopher).
Other activists were thhowsing reformer Octavia Hiland Sir Robert Hunter
who later launched the National Trust.

218 The soci et yds agavantghe devdlopneentofmaans t o p
in the London area and it celebrated an immediate victory: thHeoptditan

Commons Act 1866 which excluded from inclosure any common in the Me
ropolitan Police Districta radius of 2«m from Charing Cross).

2.19 It went on to save numerous commons, by raising funds to buy them,
campaigning for legislation and defending the rights ahrooners through
the courts.

2.20 When Sir Thomas Wilson, lord of the Manor of Hampstead, thneal

to build on the Heath, the CommadAseservation Society raised money for the
legal case. This was so prolonged that Sir Thomas eiedebits completion.

His more publiespirited successor, Sir Spencer Maryon Wilson, transferred
his rights to the Metropolitan Board, and so the land wasdsa

2.21 In 1866, Earl Brownlow, owner of Berkhamsted Common, Hentfor
shire, enclosed itlegally with iron fencing.The Commons Preservation $oc



ety helped organise a trainload of
navvies with hammers, chisels and
crowbars.They arrived at Tring &t
tion, three miles from Berkhamsted,
¢ at 130am.By 6am the two miles of

* fencing had beeremoved for ever.

' 2.22 In Epping Forest a family of
commoners, the Willingales, insisted
@ on exercising their rights to lop &
= wood in parts of the forest which had
been illegally eclosedin 1865by the
lord of the Manor of Loughton, the
Richard Mabey, nature writer and vice Reverend William Whitaker Mait-
president of the Open Spacesc®ty, points |and By the midnineteenth cetury,
to the route taken by the navvies from Tril .
Station to Berkhamsted @mon in 1866. nine-tenths _Of the forest, once part of

the extensive Waltham Forest, had
been enclosedThe Commons Preservation ety successfully brought a
l awsui t in the name of Thomas Willingal e
tants.In the 1874 judgment the lopping rights were upheld and Maitland and
the other &fenders were ordered to remove all the fences erected since 1851.
Later, the Corporation of London, which owned much of the forest, bought out
the lords of the manors and the commoners to preserve the land for the enjo
ment of Londoners.

223 The Commons Preservation Societybés ef"
Commons Act 186, which introduced an important new concept, of r@gul

tion of commons rather than inclosufidne act enabled the inclosure corami

sioners to approve applications to regulate commons, whitted the idea

of local involvement in the running of a commdmaugh boards of consexv

tors, gpointed by local interests in the common and the local auth@vitgn

an application for inclosure of a common was propos®teiuthis act there

was a similar provision to that in the 1845daet requirement to consideriev

dence of o6the ribeakd, tt bd Nkeorgthbfoar m for t
the 1845 actWe examine the interpi@ion of this vitally important phrase

and itslastingeffect on commons in the next section.

2.24 The Commons Act 1899 allowed local antiiies to manage and neg
late commons where recreation was the main 8seh schemes gave local
people a legal right of access, which in practice extended to tieagjpublic.

2.25 A great victory for the Commons Preservation Society (by now the
Comnons and Footpaths Preservation Society) was the amendment introduced
into the Law of Property Act 1925 (whose main function was to simplifiy co
veyancing) to give the public for the first time a right of access to all urban
commons (clarified in 1998as aright for walking and horseiding) and to
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land. The act also enabled kowners to
grant deeds of access over rural commong§
return for better aatrols over antsocial
activities.The society prepared modelrins
to encowage landowners to grant accegs
and within two years 17 commons totalling
2,000ha had been opened to the public b
deed.

2.26 But knowledge of commons contied §
to be hazy, frustrated by the lack of ani-o

considered the matteAn erudite team of |
lawyers, geographers, historians andnplg
ners toured England and Wales, heari
evidenceTheir 1958 repoftmade threem- 8% - 2 =
portant recommendations: all commons™ n

; mas, one of three mbers of
should be recorded on registers, open to #Fegwnling dale family unjustiyni-

public as of right, and properly maged. prisoned in 1866 for lwaking down

the Revee n d Mai t !l ar
2.27 The first recommendation was inepl enclosures in Epping Forest (se
mented in the Commons Regaion Act 23?(;’36Eh?;21 ngusr:])agfslz Eolfi?:
1_965, though the time allowed for regzstrRUIraI Life” University of Reﬁng_g
tion was far too short, so that manyntco
mons which should have been registered were not, tedsowere regiered
which should not have beehhen there was a long hiatus until 1978 when the
Department for Environment and Mdry of Agriculture published an inter
departmental report on commérie which they recommended implemant
tion of the Row | Co mmi s sningtwd recommendaiong.his was
followed by the Common Land Forutra gathering of all the interests in
common land brought together by the Countryside Commission, which r
ported in 1986, again recommending &agion for access ahmanagement.

2.28 The recommendation for access was implemented in the @sigetr
and Rights of Way Act 2000 which gave the public the right to walk on all
registered commons where there were not already rightally, the recan-
mendation for managemewas covered by part 2 of the @mons Act 2006,
which provides for the creation cbmmons councils.

2.29 But there is still much to be done on the ground to ensure that wur co
mons are properly recorded, enjoyed and managed to the benefit of all.
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Notes

1

A OWN

Inclosure is the extinguishment of common and other rights by legal pro
ess (usually an inclosure award), as distinct from enclosure which means
the physical fencing of the land.

Restriction on Building Act 1592.

Gatewarddés cas®b[1607] 6 Co Rep
ShawLefevre, G., 1894English commons and fores®evised as Eve
sley, Lord, 1910Commons, forests and footpathendon: Casell.

Section 193 of the Law of Property Act 1925, which gave the public the
right to walk and ride on commons, agglito commons situated wholly or
partly within a borough or urban district as at 1 January A9 it still
applies to the land thus covered today.

R v Secretary of State for the Environment ex parte Billd®98] 2 All

ER 587

Royal Commission on Comon Land19551958 (Cmnd. 462) Ladon:
HMSO.

Common Land: Preparations for Comprehensive LegislaiR@aport of an
interdepartmental working party 1979. 1978 London: Department of
the Environment.

Report of the Common Land Forurh986. Cheltenham: dlintryside
Commission.

Bibliographical references and further reading
Ashbrook, Kate 1987.0ur commorright, the story of common lanHenley

on-ThamesThe Open Spaces Society.

Hoskins, W. G. & Dudley Stamp, 11963.Thecommon landsf England and

Wades London: Collins, The New Naturalist.
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3 Benefit of the neighbourhood: recognition in statute

Thi s s e
hood?©d t
common land.

tion traces the meanirng
r

C
hrough | egislation, and |

3.1 We have seen in the previous chapter the devastating effectiothe
inclosures and the expanding urban population on commorfriamdthe le-
ginning of the eighteenth centyrgnd the subsequent increase in the demand
for open space for recreatiohhis was reflected in legislation during thecVi
torian period which focused on regulation of commons rather than inclosure.

The Commons Act 1876

3.2 The main purpose of the Commons Act 1876 ,vass Harris and Ryan
(1967) explainto facilitate the generahanagement of the common, the a
pointment of conservators, the adjustment of rights with particularerece to
overstocking, and the improvement of the land, includinghargy manuring
levelling and planting tree$he resultwas usuallythe maintenane of existing
use and the granting of public rights of access over the [@hid. was
achieved by grovisional order which had to be approved by timelosure
commissioners or theguccessor, theelevantsecretary of state

3.3 The level of access gvision variedSome orders provided a generabpu
lic right, some restricted the right to local inhabitamtsaddition, the ina-
sure commissioners could insert certain conditions, such eguaement to
provide access to particular viewpoints, to set out roads, bridleways and
footpaths'

Benefit of the neighbourhood

3.4 In considering the expediency of any applicationa provisional order
under the Commons Act 187hesecretary of statevas required to consider
whether the application woulcelifor the benefit of the neighbourhcdd he
Obenefit of the neighbourhoodd was
Act 1 87the haatthcainfort and covenience of the inhabitants of any
cities, towns or villages or populous places in or nearpamigh in which the
landé may be ?situated.

3.5 It was not for the minister to consider whether any application would be
for the future benefit of the neighbourhood, but whether it had regard to the
need for protecting thexistingbenefit to the neighdurhood arising from the
common in its present state. assessing the expedience ofilgy consent, he

" References to the secretary of state are to the Secretary of State foritbarfent or his
predecessor.

of
ooks

def i

t

h

n ¢
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could take into ecount any possible additional benefit thaght result, buthe
would not giveit priority as a consideration.

3.6 The 1876act acknavledged that any enclosure would involve some form
of encroachment and some interference with private interests, but did-not r
quire the minister to form an opinion that the praggb&nclosure oworks
would be for the benefit of the neighbourhood andatevnterests, he merely
had to take them into accouiere isfurther discussion and interpretation in
Clayden (200/pp76-80). The need for parliament to confirm the relevant o
der, and the difficulty in satisfying the rights of the partikesl to thel876 act
provisions falling into disuse.

3.7 The tensions revealed parliamentarydebate$and researdétidentify the
potential conflicts between central and local interestthe aim of dlivering

a vision of an ideal common, and the ukagjon neeed to achieve thisThe
problem remaistoday of balancing the ne¢d uphold a management fram
work (including statutory designations) with the needs of a local community
and commoners.

Section 194 of the Law of Property Act 1925

3.8 In Appendix Onewe trace the development of the criteria in section 194

of the Law of Property ActThis sectionwhich was replaced by aén 38 of

the Commons Act 200f@rovided a high level of protection to common land.

It required thesecretary of stabes ¢ o n s éventfor&dtoh ebeergecti on of
building or fence, or the construction of any other works, whereby access to

l and to which this section applies is pre

3.9 The land to which the section applied was that which on 1 January 1926
was subjecto rights of common, so it could include land which was notregi
tered common and exclude some whichdvast decades latet was hard to
prove whether the land was subject to rights on 1 January 1926 or not

3.10 The sectiompplied to permanent and tporary works, but was san
what vague about which works needed consent (for examplerbdiste of
the suface by ploughing), leaving scope for abuse.

3.11 The wording andhe consideration®r the secretary of statevere very
similar to those under thE876 act in respect of the benefit of the neighlbou
hood. Under section 194f the Law of Property Actthe secretary of state
mustave regard to the same considerationssiradl, if necessary hold the
same inquiries aaredirected by th&€ommons Act 8 7 6Hé alsohad totake
into account any other relevant factors, inlahg any objections.

3.12 Thesecretary of stateasnotrequired toconsider whether any appdic
tion for consent would be for the future benefit of the neighbourhood, but
whetherthe applicatiorhad regard to the need for protecting the existinggden
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fit of the neighbourhoadWhere therewas no apparent Obenefi
nei ghbouandpplicodit waslikely to be refused.

How denefit of the neighbourhoodbhas been interpreted

313 Despite the continuity of the phrase ¢
the legislation for more than 150 yeattse interpretationwasto a sgnificant

degree uncertaihis can be seen from the extracts from decisions byahe

retary of stateuoted inAppendix Two

Section 38 of the Commons Act 2006

3.14 TheCommons Act, section 38pealed section 194 of the Law of pro
erty Act 1925 and replaced it with updated and modernisedsioag, which
are clearer and more consistant.

3.15 Restrided work§ on common landire prohibited unless they hatre
consent of thesecretary of statdRestricted works are those whiclepent or
impede access, or the resurfacing of laidey include the erection of fen
ing, the construction of buildings amdher structures, the gliing of ditches
and trenches, and the building of embankmertig. section applies to allge
istered common land and sosecifiedand which is not registered

316 The word Oaccessd i s nwasitidsediagnned i n th
194 of theLaw of Property Act 1926 Clayden (2007, p75-6 and 89 argues

that since thepurpose of section 194 was to control enclosures on commons,

accessshould be given a wide meaning, ie acdessny purpose.

Criteria for deciding an application for works
3.17 The criteria laid down in s38f the Commons Act 20089 be taken into
account by the appropriate national authofity England, the Secretary of
State for Environment, Food and Rural Affavg)en determining an appée
tion for consent are widely drawhinder ction39 thesecetary of state
shall have regard &
the interests of persons having rights in relation to, oumgng
the land (and in particular persons exercising rights of-co
mon over if;
the interest of the neghbourhood,;
the public interest;
any other matter considered to be relevant.

3.18 This means thahe secretary of stateustbe satisfied that it is exped

ent to give consent having regard to the interests of the neighbourhood as well
as to private angublic interests in the common, and must also take icto a
count any other relevantd@rs, including any objection3.he decision will

be based on the merits of the proposal and will balance all the interests in the
common.

3.19 The public interest isefined as
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nature conservation;

the conservation of the landscape;

the protection of public rights of access to any area of land; and
the plgotection of archaeological remains and features of historic i
terest.

3.20 Thesecretary of stateill view these criteria in the light of the ovedd
ing objective of protecting, maintaining or improving the common, anch-of e
suring that the overall stock of common land is not diminished.

3.21 Section41 of the Commons Act 2008llows anyone to bring procge

ings tosecure the removal of unlawful works or to secure compliance with the
terms of a consemcluding, for the first timeindividual members of the o

lic.

Flexibility of section 38 of the Commons Act 2006
3.22 Under section 194 of the Law of Property Atttesecretary of stateok
the view that he could not grant consent with conditions (suchssing a
time limit), or approve an application with modificatiofifie Commons Act
2006 gives much greater flexibility Under section 39 of the Commons Act
2006, hesecetary of statecan
1 give consent to all or part of the proposed works, with or without
modifications;
1 take into consideration any previous consent given under s38(1) or
under s194;
1 vary or revoke any modification or condition attached to sseonn
on the application of the person given consent;
1 give consent to works which have been started or completed, with
the consent running from the date on which the woegsi

3.23 In addition, under section 38 of the Commons Act 2006 aftyg cant
must follow a statitory proceduré,and must notify specific organisations; i
cluding the Open Spaces Society. This was much less clear sedlien 194
of theLaw of Property Act

The National Trust and commons

324 A quarter of t hesrdgiateredcamaon (66,00@st 6 s | and
Thetrusd s f oweredtelre $orefront of prottieg open spaces for public

enjoyment in the latter part of the sieenth centuryand many of its earliest

acquisitions were common lanthe sections of the Nationdlrust ats which

relate to commons reflect ineémportance for recreation andjeyment.

Works on National Trust commons
3.25 The National Truis powers to apply fiar consent
to those of other landowners, but with some importastiraitions.
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326 Fi rst, the works must beraledorthe dered by
purpose of providing and improving opportunities for the enjoyment of the

proper t y by ¥When cpnsitleting anéapplication for works the trust

must be siisfied that there is no alternative management option that would

achieve the desired objectivEhe trust is exempted fronpalying for consent

for ereting and maintaining sheds for storing tools and matefials.

3.27 The trust has an obligatido ke its commonsiunenclosed and unbuilt

on as open spaces for the recreation and enjoyment of the gdhdied it

must therefore be particularly cautious abapplying for work$ which in

any caseare likely toarouse strong feelinggmongaccess groups ahlocal
residentslitisanessentiagp art of t he tomwolsetictadcop hi | osophy
munities inits work.

3.28 In 2004 the trustafter consulation withthe Open Spaces Socieand

many othersproduced a policy guidane®te® for its staff. This sets out -

ternal procedureswhich are designed to achieve a more consistent approach

than in the pasiThey are also intended to secure greater nstaeding of, and
confidence i n, the trustds management de
involving al those with an interest.

Exemptions: works not requiring consent

3.29 An entirely new provision, under section 43 of the Commons Act 2006,

allows orders to be made exempting specific activities on common land from

the requirement to obtathe secretaryof stat® sonsentThey include temp-

rary fencing for certain esons, restricted in time and area; and obstacles to

restrict vehicular access to commoiitie exemptions must be explained on

steandt hey are | isted on theM&®didonmmi ng | nspe
tion is given inAppendix Three

3.30 These provisions are useffdr a pilot schemgie to test options for
managing the common before applying for something more permanent.

3.31 Although there is no formal procedure for objectionssisensible to
consult local people and the statutory bodies listed for applicaongorks
under section 38 of the Commons Act 206 ensure that people are both
clear that the planned works arempt and that they understand the need for
them and & contentlf works are carried out beyond the scope of the gxem
tion, enforement action could be taken.

Notes

1 Commons Act 1876 section 7

2 It is worth noting that this follows the wording in the Inclosure Act 1845,
which required the inclosure comrsisners to take into consideration the
0health, comfort and conveniemced of th
ing any inclosure.



17

3 HC Deb 25 Mayl876vol 229 cols 121%53.

4 Straughton, ERegulation of common land under the Commons Act 1876:
central ard local perspectivesiWorking paper for nternationalAssoca-
tion for theStudy of theCommons (IASConference 2008.

5 Jim Knight Parliamentary UndeBecretary of State for Environment,
Food and Rural Affairsexplained to the House of Commons Standing
Committee D on the Commons Bill (Hsard, 27 April 2006columns110
& 111) the need for the changes in the law on works on common land,
starting with an explanatn of the workscontrol system:

The regime dates from the fundamental reform of propertyulaw
dertaken in the early 1920s and culminating in the Law of Property
Act 1925.Strong concern was expressed at the time that, as a result,
commons would become closed to both commoners and the public
and would turn by default into ordinary private lafidhe result of

that fear was sections 193 and 194 of the 1925 $ettion 193n-
troduced a public right of access for air and exercise to commons in
urban districts and lwoughs.

The original plan was to make all commons subject to those access
rights, butthat plan met opposition in the other place, so a compr
mise was reached that rural commons were not to be subjext to e
press rights of access under the legislatinstead, section 194 @

vided that, on all commons, fencing or works that would prevent o

i mpede anyoneds access were unl awful wi th
the secretary of stateSection 194 has made such provision ever
since, with the result that, by and large, a wonderful natiamal r
source remains largely open, unspoiled and suitablenéoexercise

of common rights and public enjoyment, and as a fantastic pool of
landscape, wildlife and heritageafares that | know all Committee
members seek to celebrate and allow to continue.

The regime in part 3 is substantially the same as the osection

194, which it will replace. However, it updates the controls in certain
specific ways to make them clearer and more s particularly

on what types of land are covered by the regime and what types of
works are exempt. For example, the pnéseontrols apply only to
land subject to rights of common in 1926. As time goes on, tat b
comes more and more difficult to establish with any certaifine

Bill will create a clear link between works controls and landsegi
tered as common or, in someses, exempted from such rggation

in the 1960s.

Finally, the Bill will ensure, as far as possible, that when thiemal

authorityés consent is required for works
of criteria will guide their determinatiof.hat s not the guation at

present.

6 Commons Act 2006, section ZH(4).
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7 Commons Act 2006, section 38(5).

8 Commons Act, section 39(2)

9 The procedure to be followed when applying for consent for works on
common land under the Commons Act 2006 is set out in SI 2600588,
Commons, England. The Works on Common Lagtd, (Procedure) (En
land) Regulations 2007, plus guidance from the Planning Inspectorate
(Notes for making an application for consent to construct works on co
mon land, http://www.planning
inspectorate.gov.uk/pins/common_land/guidance/indey.hend policy
guidance from Defra (Common land consents policy guidance,
http://www.defra.gov.uk/rural/protected/commonland/protect
consent.htn Applications are made to the Planning Inspectorate om-a pr
scribed formThe applicants required to advertise th@gication, and to
notify a satutory list, which includes the landowner, commoners, those
with a legal interest in the land, the local authorities, Natural England,
English Heritage and the Open Spaces Socigtg. Planning Inspectorate
urges the applicant to consult interested pauttiefore submitting thepa
plication.

10 National Trust Act 1971, section 23(1)

11 National Trust Act 1971, section 23(2)

12 National Trust Act 1907, section 29(1)(A)

13 Works on National Trust Commons, policy, instructions and guidiae
tional Trust.2007.
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Clayden, Rul., 2007.0ur commonland 6" ed.Henleyon-Thames The Open
Spaces Society.

Harris, B. & Ryan, G., 1967An outline of the law relating to common land
and public access to the countrysidendon: Sweet & Maxwell.
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4 The value of commons to communities

How and why do communities value their commdnsthis section we
give some pointers.

What can be measured

4.1 Our surviving commons come in all shapes and sikEbsy range from
the mountains of the Lake Distriahdthe moors of the north Peimes, North
York Moors, Exmoor and Dartmoatg the heaths of Cornwall, Suffolk, Bu
rey and Hampshire, the coast of Norfa@kd the Chiltern woodands. They
vary in size from huge moorlandghich arethousands ohectares to tiny
pockets of land often lost under bramble, scrub or concrete.

4.2 There are 7,052 commons in England that extend to 398,414 ha (three per
cent of the land areaJhere is a distinction between those of the north and
west, where commoning is still an important part of the ruraha@oy, and

those of the south and east whpesplewith rights tend not to exercise them

and commons are used purely for recreatidhare likely to be important for
natue conservation.

4.3 Half of all registered common land units (3,608) are less than ane h
area, a total area of 1,072 ha.

4.4 Eighty-nine registered common land units are 1,000 ha or more id area
total of 192,057 haOv er hal f onimorEland is & Cubrearmc o
North Yorkshire (31 per cent and 21 per cent, 116,500 and 76,900 ha-respe
tively).

4.5 Public value can to some extent be measurgdhe area which falls
within various statutory designationand commons score hugélyver 88

per cent of English comms are designated for their wildlife, @stape or
archaelogical interest, and almost 100 per cent are available for public access
by right.

Natural England has established that:

1 55 per cent of common land by area in England is desigraess
Sites of Special Scientific InteregSSSI)(and 20 pecent of SSSIY
are common land),

1 48 per cent by area falithin aNationalPark, ten per cent by mo+
ber,

1 31 per cent by are@nd 23 per cent by numbédagll within an Area

of Outstanding Natural BeaufAONB),

38 per cent of open access land is common, land

11 per cent of scheduled ancient monuments are on common Iaind.

D
o

= =
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What cannot be measured

4.6 Ask people why they value their local common and the same words keep
coming up:

timeless, history, culture

wild, untouched, untidy

variety, diversity, mixture, mosaic

belonging, familiar, involvement, welcoming

peace, tranquillity, stillness, freedpm

uplifting, refreshing

simple, special, beauty, enjoyment.

Appendix Four includes some quotations from people @biheir local con-
mons.

=4 =4 =4 -8 _9_9_-°

4.7 People may not know what a common is, but they have some sense of its
survival through history, perhaps that the land once belonged to the people,
and they want to keep it that way.

When Hampshire County Council was producigmmon Visiofi a DVD to
highlight the importance of commons to the public, the producer asked people
at the street market in Hartley Wintney,Hampshiretown surrounded by
common land, what they understood common land toThe. responsesi
cluded the féowing:
éa wide open ar ea, someti mes full of trees
an unfettered manner becausejttave the legal right to do so

€ very nice to walk throughw e &lucky to haveall this common land roungd
here

€ a nice piecef open land whic is free for everybody to use

€ green space that many villages halvat belongs to the conumity,

... trees, gass, lots of wildlife and bugs

Idon 6t know why itds called common

| play football and muck about.

The many uses of common land

486We have come to the concl ummitteln t hat, a
land in England and Wales, common land ought to be preserved in the public
interestd (Royal Commi s.% it &rjust betaus€o mmon L a

commons are uncamitted that so many people are corttgd to them, for so
many different reasons.
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4.9 We have seen that they provide a sense of place and identity, they are
loved for their landscape and freedandtheir quirkiness; people go there to

walk the dog, watclbirds or pick blakberries, to sit around and chatd to
let children play.They are places for outdoor learningbout natural history
and local tstory. There are the hidden benefits of health and wellldeioge
feels happier after a day on the common.

On Witley Common in Surrey the National Trust has a visitor andadda¢

centre, which houses a countryside exhibition and hosts school visits [to this

common which is a mixture of woodland and heath.

4.10 They are places where we celebrate traditions.

The Iron Age Poundbury Camp, on registered common land, is Bbrehe
traditiosnal fairground and market place, where election hustalgs oc-
curred:

0s

At Groveley Woods in Great Wishford, Wiltshire, on Oak Apple Day |(29

May) before dawn villagers seut for Groveley Wood with banners Ibieay
their motto O6unity is strengtho,

thicker than a manoés f or eThayareexgsteen wi

ing their rights of estover, defined in a charter of 1688me of the wood
brought back is used to decorate the village and judged as ttstE anerits,
some is taken to Salisbury wheadter a dance in the Clgséllagers process
through the cathedral, where they assert their rights by reading from
chat er |, and by a raucous shout o f

Some boughs are taken to Great Mtisd church and fixed to the clock towgr
to bring good fortuneThis is followed by a mcession displaying the leaves

and branches, magle dancingd a local fair.

and gat
I 1 ©

their
6Grovel

411 0n some commons there is a regular Obe.
sion round the common. The children are upturned and their heads are bumped

on the boundary stones so that they remember where they are.

Local people beat the bods of Downley Common in Buckghamshire on
Rogation Sunday each year.
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Downley Common, BuckiBhoto: John Willson.

4.12 And they are places where we just have fun

On Tylers Green Common in Buckinghamshire there are two fairs each year
andanannu##at her sé Day fun run.

Notes

1 Common Vision 2008 [DVD] Hampshire: Hampshire County Calil,
Hampshire & Isle of Wight Wildlife Trust, Hart Birict Council, Natural
England. Available  from: http://www3.hants.gov.uk/hampshire
countryside/countryside/commaonsgistration.htm( ¢ | i ¢ k on 6common
v i d e o dhistwaslpjoduced as an introduction to the public about the
value of commons, focusing particulary the heaths of southern den
land.

2 Royal Commission on Common Lari®551958 (Cmnd. 462) Ladon:
HMSO.

3 Legg, Rdney, 1995.Dorset Commons and Greertdenleyon-Thames
The Open Spaces Society.




